his   unprotected  activity was the preeminent  cause   of   his  dis-
charge,   and  the  fact  uppermost  in the  minds  of management was
that  Mr.   Paugh  instigated  a fight underground.     Upon   reaching
this  conclusion  after   investigation,   respondent maintains
that management  referred to the company handbook which  stated
that  fighting underground   is a dischargeable offense,   and
that   it was   on  that basis  alone  that   respondent discharged
Mr,   Paugh.     Respondent concludes  that  since  such  a   "proffered
business   justification  is   not plainly   incredible  or   implausi-
ble,   [therefore,]   a finding of pretext   is  inappropriate."
Chacon,   supra,   3  FMSHRC at  2516,   and  that,   terminating  a
miner  who subjects   others  to needless   risk of  serious   injury
as   a  result  of   fighting underground  represents a  sound
business  practice,   not a pretext  for  discrimination.      see,
e.&. ,   McClain,   supra. ,   3  FMSHRC  at   2606.

Respondent  asserts  further  that   regardless  of   Mr.   Paugh's
protected  activity,   it would have discharged  him anyway for
violating  company rules  against  fighting,   and that   such disci-
plinary actions  have been  affirmed  in   instances  where   it was
established  that  a mine  operator  had   "personnel  rules   or
practices   forbidding  the conduct  in  question."     Bradley v.
Belva Coal Co.,   supra,   at   4 FMSHRC   982,   993'   (1983);   Hollis v.
Consolidation Coal  Company,   6 FMSHRC   21   (January  1981);   Dickey
v.   United  States  Steel Mining Co.,   3   FMSHRC  519   (March  1983).

Findings  and Conclusions

In  order  to establish a prima  facie case of  discrimina-
tion  under   section   105 (c)   of  the Mine  Act,   a complaining miner
bears   the  burden  of  production and  proof to  establish   (1)   that
he engaged  in protected activity and   (2)  that the  adverse
action  complained of  was motivated  in   any part by  that  activ-
ity.     Secretary  on  behalf  of Pasula v.   Consolidation  Coal
Company,   2  FMSHRC  2768   (1980),  rev'd  on  other grounds   sub.
nom.   Consolidation Coal Company v.   Marshall/   663 F.2d  1211  (3d
Cir.   1981);   Secretary  on  behalf  of  Robinette v.   United Castle
Coal "Company,   3   FMSHRC  803   (1981);   Secretary on  behalf  of
Jenkins  v.   Hecla-Day Mines  Corporation,   6 FMSHRC  1842   (1984);
Secretary  on  behalf  of Chacon v.   Phelps Dodge Corp. ,   3  FMSHRC
2508,   2510-2511   (November   1981),   rev'd on other  grounds  sub.
nom.   Donovan  v.   Phelps Dodge Corp.,   709  F.2d  86   (D.C.   Cir.
1983).     The  operator  may rebut the  prima facie case  by showing
either  that  no protected activity occurred or  that  the adverse
action  was   in no way motivated by protected  activity.      If  an
operator  cannot  rebut-the  prima  facie   case  in this   manner  it
may nevertheless  affirmatively defend  by proving  that   (1)   it
was  also motivated by  the miner's  unprotected activities
alone.     The  operator  bears  the burden  of proof with  regard to

868y" orders under 104Cc),
